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 This case was submitted for advice on whether the 
Employer and its landlord violated Section 8(a)(1) of the 
Act by (1) ordering the Union to cease picketing and 
handbilling on their premises; and (2) filing lawsuits in 
state court seeking to enjoin the Union from picketing 
and handbilling on their premises. 
 

FACTS 
 
 
 
 Since May 4, 19881 Makro (Employer) has operated a 
retail store  at the eastern end of Loehmann's Plaza, an 
L-shaped strip center consisting of about 18 stores.  In 
order to shop at the Employer's store, customers may 
qualify for a membership card by presenting a drivers 
license and proof of employment, or provide the 
membership card of one of the Employer's competitors. 2  
There is no annual fee. 
                     
1 All dates are in 1988 unless noted otherwise. 
2 The Employer will accept as proof of employment a pay check stub, a 
work identification badge, or membership in a credit union.  Even 
without proof of employment a person can still get a one-day passport. 



 
 There are several "outlots" bordering the shopping 
center containing a Burger King, a Friendly's, a Baker's 
Square restaurant, a Gold Circle, a Rini's Supermarket, a 
K-mart, and a garden store among others.  The shopping 
center is bordered on the South by Chardon Road and on 
the east by Bishop Road, both busy two-lane highways with 
speed limits of 35 miles per hour.  There are two 
entrances off Bishop Road approximately 4/10 of a mile 
from the Employer's facility.  Neither of these entrances 
has a traffic light.  There are three entrances off of 
Chardon Road ranging from 2/10 to 4/10 of a mile from the 
Employer's facility.  The first and the third entrance 
have traffic lights.  All of these entrances are heavily 
used by customers of the stores in the plaza, including 
those of the Employer.  Bishop Road serves as an access 
road to and from Interstate 90, a major throughway, 
located approximately 2/10 to 3/10 of a mile from the 
plaza.  
 
 The Employer is located at the eastern end of the 
plaza. The front of the store is 400 feet wide with one 
entrance/exit door and two exit-only doors.  There is a 7 
foot covered walkway and a customer loading area 
contiguous to the 40 foot wide access road in front of 
the store.  Across the access road is the parking lot, 
which has 7 parking islands at the end near the 
Employer's store, two of which are raised and five of 
which are painted on the drive.3  This parking lot is 
visually separate from the parking lot generally used by 
the rest of the strip center. 
 
 The Employer has a no-solicitation sign posted on 
the doors of the entrance to Makro.  The Employer has 
allowed other stores in the plaza to distribute flyers by 
its store entrances, which it claims it is required to do 
under its lease.4  According to the Union, the Employer 

                     
3 While this parking lot is designated as primarily for the Employer's 
customers, the lease gives the Employer only a nonexclusive right to use 
the parking lot.  Further, all of the parking areas in the plaza are 
considered common areas for all lessees. 
4 While the lease requires the Employer to allow other plaza stores to 
conduct tent and sidewalk sales in front of the Employer's store several 
times a year, it does not seem to address the distribution of 
promotional flyers by other stores near the Employer's store entrances.  
However, as the file does not include a complete copy of the Employer's 
lease, this issue is unclear. 



permitted other solicitations outside the store.  The 
Employer contends that it had no knowledge of some of the 
alleged solicitations, and when it discovered them it 
ordered the solicitors to leave its property.5 
 
 On April 28 the United Food and Commercial Workers, 
Local 880 (Union) notified the Employer by letter that it 
intended to establish a picket line on May 4 and to 
distribute handbills with the objective of informing the 
public that the store is nonunion and does not employ 
members of or have a contract with the Union.  The letter 
further stated that the Union had no intention of causing 
work stoppages or interfering with deliveries or 
shipments.  On May 4 the Union began picketing and 
handbilling at each of the Employer's doors.  The signs 
read: 
 

 
UFCW HOLDING THE LINE FOR THE 
AMERICAN STANDARD OF LIVING 

DON'T SHOP MAKRO 
NON-UNION EMPLOYEES AND DELIVERY MEN NOT 

SOLICITED 
 
 
 The Union's handbill contained a lengthier message 
elaborating the Union's position.  The handbills 
explained that Makro, a new employer in the community, 
does not employ members of the Union and does not have a 
contract with the Union.  In essence, the handbill argued 
that nonunion Makro was undercutting the local standards 
achieved through collective bargaining and asked 
consumers to help the Union "hold the line" for the 
"American standard of living."  Some of the 
handbillers/pickets were Union-member volunteers from 
other facilities; the rest were unemployed workers hired 
by the Union for this purpose.  None worked for the 
Employer. 
 
 Shortly after the picketing and handbilling started, 
agents of the Employer asked the Union to leave the 
premises.  The Union refused.  The Employer returned with 
the police and again asked the Union to leave; the Union 
refused to do so.  The Employer's attorney claimed the 
Union was on private property and had no right to picket 
                     
5 The plaza itself apparently does not have a no-solicitation policy and 
allows people to come onto the property to solicit for various causes. 



there.  The police informed the Union that as long as the 
pickets stayed orderly they could remain on the property.  
No further incident occurred until May 25 when Robert 
Stark, the owner of Loehmann's Plaza, and the Employer 
told the Union to leave their private property.  Stark 
said the pickets should go to the entrances near the 
road.  The Employer told the pickets to stand at the two 
entrances closest to Makro.  This was understood by the 
Union to mean a Bishop Road entrance and the easternmost 
Chardon Road entrance.  The Union again refused. 
 
 On June 6 the Employer and the Owner filed a 
petition in Lake County Court of Common Pleas, seeking an 
injunction limiting the picketing to two people at the 
two plaza entrances closest to the Employer.6  These were 
not defined by the petition.  On July 1 a preliminary 
injunction was granted, limiting the Union to four 
pickets no closer than 25 feet from the Employer's 
entrance doors.7  The Union presently has four 
pickets/handbillers stationed in the parking lots on four 
of the islands.  The Union also sometimes places two 
pickets at the two most westerly entrances off Chardon 
Road when it has extra pickets.8 
 
 Since the Union pickets/handbillers have been 
ordered to stand in the parking lot they have given out 
between 1500-2000 handbills each month.  While standing 
near the Employer's doors they gave out around 40,000 

                     
6 The Employer contends that in a settlement discussion it offered to 
allow the Union to picket at two of the entrances.  It is unclear 
whether the Employer's  offer referred to the Bishop Road entrances to 
the plaza or inside the plaza at the end of the two Bishop Road 
entrances as well as a position on an access drive off Chardon Road.  
The Union contends that the Employer never suggested the use of the 
plaza end of the Bishop Road entrances.  The Region has determined that 
the Union probably would be unable to handbill at any of these sites and 
that even if cars stopped to take a handbill, which the Region deemed 
unlikely, it would cause considerable congestion and create traffic 
problems.  The Region also determined that if the Union's handbilling 
were limited to these sites (or to any two plaza entrances), the Union 
would probably miss the majority of the Employer's customers, who use 
all five of the entrances and apparently do not favor any particular 
one. 
7 This effectively places the pickets/handbillers in the parking lot 
because otherwise they would be standing in the middle of the busy 
access road in front of the Employer's store. 
8 The Region has determined that the picket signs at entrances cannot be 
read by cars turning into the plaza. 



each month.  The Union's pickets/handbillers also cannot 
reach any of the people who park outside of the 
Employer's parking area.9  There is evidence that the 
Union pickets/handbillers in the parking lot must 
continually dodge parking cars.10  In order to ensure 
their safety pickets/handbillers often station themselves 
on the raised islands in the parking lot.  The Union also 
claims that handbilling and picketing in the parking lot 
is unsafe for the customers as well as for the 
pickets/handbillers. 
 
 The Union attempted to handbill at the two plaza 
entrances closest to the Employer, but gave up after one 
week because it had been unable to distribute even one 
handbill.  The Union also attempted to picket at the most 
easterly entrance off of Chardon Road but stopped after 
there were complaints from Burger King and Rini's 
Supermarket, which occupy stores near that entrance.  
Rini's manager asked the Union to move because customers 
were questioning whether the Union had a dispute with 
Rini's.  The Union did not attempt to station pickets at 
the Bishop Road entrances as these entrances are a long 
distance away and not in sight of the Employer's store. 
 
 On July 7 and 11 the Employer accused the Union of 
violating the court order since the Union had two pickets 
by one of the Chardon Road entrances as well as the four 
pickets in the parking lot.  The Employer threatened to 
call the sheriff's department if the additional pickets 
were not removed.  However, the sheriff's department did 
not appear.  The Employer claimed that Loehmann's Plaza 
property runs to the very edge of Chardon Road.  The 
Union argued that the two pickets by the plaza entrance 
were on public property since there was a 10 foot utility 
easement where the pickets stood.  There are no public 
sidewalks surrounding the plaza. 
 

                     
9 Makro shoppers can and do park outside the Employer's parking lot 
area.  Due to the high volume of traffic in the plaza, shoppers often 
park at the first convenient spot and then walk to Makro.  When they 
have finished shopping at Makro they can drive to the customer loading 
area and load the items into their cars.  These shoppers may never enter 
the Employer's parking lot area. 
10 Over a five day period the Union informally counted  292 incidents 
where a car drove over an area in the parking lot on which a 
picket/handbiller had just been standing. 



 On September 16 the preliminary injunction was made 
permanent.  The Employer had argued once again that the 
Union should be limited to the two entrances to the plaza 
that are closest to Makro.  However, the permanent 
injunction continues to limit the Union to four 
pickets/handbillers 25 feet from the Employer's store 
plus two additional pickets at an unspecified Chardon 
Road entrance. 
 

ACTION 
 
 Complaint should issue, absent settlement, alleging 
that the Employer and the property owner violated Section 
8(a)(1) by ordering the Union to cease picketing and 
handbilling on their property, and by maintaining a state 
court lawsuit to remove the Union from their premises.   
 
 In Jean Country11 the Board held that an employer 
violated Section 8(a)(1) of the Act by, inter alia, 
refusing to permit a union's organizational picketing, 
which was privileged by the Section 8(b)(7)(C) publicity 
proviso, on private property in front of its store 
located in a large shopping mall. In so doing, the Board 
clarified its approach in access cases, and concluded 
"that the availability of reasonable alternative means is 
a factor that must be considered in every access case." 12  
The Board stated that: 

 
in all access cases our essential concern will be 
the degree of impairment of the Section 7 right if 
access should be denied, as it balances against the 
degree of impairment of the private property right 
if access should be granted.  We view the 
consideration of the availability of reasonably 
effective alternative means as especially 
significant in this balancing process. 13 

 
 

                     
11 Jean Country, 291 NLRB No. 4 (Sept. 27, 1988). 
12 Id., slip op. at 3.  The Board overruled Fairmont Hotel, to the 
extent that it held that "considerations of the alternative means factor 
must sometimes be excluded from our determination of whether and to what 
extent property rights should yield to the exercise of Section 7 
rights."  Id., slip op. at 3, n.2. 
13 Id. at 9. 



 In assessing the strength of property rights,14 the 
Board will consider, among other things, the following 
factors: 

 
the use to which the property is put, the 
restrictions, if any, that are imposed on public 
access to the property, and the property's relative 
size and openness. 15 

 
 
 Factors that may be "relevant in assessing the 
strength of Section 7 rights" include, among other 
things: 

 
the nature of the right, the identity of the 
employer to which the right is directly related 
(e.g., the employer with whom a union has a primary 
dispute), the relationship of the employer or other 
target to the property to which access is sought, 
the identity of the audience to which the 
communications concerning the Section 7 right are 
directed, and the manner in which the activity 
related to that right is carried out.16 

 
 
 And, factors that may be 

 
relevant to the assessment of alternative means 
include, but are not limited to, the desirability of 
avoiding the enmeshment of neutrals in labor 
disputes, the safety of attempting communications at 
alternative public sites, the burden and expense of 
nontrespassory communication alternatives and, most 
significantly, the extent to which exclusive use of 

                     
14 The Board noted that the party asserting the property right bears an 
initial burden of showing that it has an interest in the property and 
what that interest is.  Id., slip op. at 7, n.7.  Cf. Furr's Cafeterias, 
Inc., 292 NLRB No. 76, slip op. at 3 (January 31, 1989) (respondent 
failed to show property interest in sidewalk where union was 
handbilling); Polly Drummond Thriftway, Inc., 292 NLRB No. 44, slip op. 
at 5 (January 17, 1989) (same: respondent had only nonexclusive right to 
use sidewalk, which remained in control of shopping center's owner). 
15 Jean Country, slip op. at 8. 
16 Ibid. 



the nontrespassory alternatives would dilute the 
effectiveness of the message. 17  (Footnote omitted). 

 
 
 The Board stressed, however, that the above 
categories (property rights, Section 7 rights and 
alternative means) are interdependent.  Thus, "whether a 
particular situs is a vast expanse or cramped quarters 
may be relevant both to defining the strength of the 
property right and to deciding the reasonableness of 
conducting the Section 7 activity on its perimeter as an 
alternative means of communication.  Similarly, the 
identification of an intended audience may be relevant 
both to the identification of the Section 7 activity 
(e.g., organizing employees or protesting an employer's 
unfair labor practices to the public) and to determining 
what means of communication constitute reasonable 
alternatives."18 
 
 In Jean Country, the Board found that the union was 
entitled to access to private property.  First, it 
concluded that although Section 8(b)(7)(C) proviso 
picketing "is not on the stronger end of the 'spectrum' 
of Section 7 rights. . . it is a right that is certainly 
worthy of protection against substantial impairment."19  
The Board acknowledged that the union's activity had an 
organizational and recognitional objective20 protected by 
the publicity proviso to Section 8(b)(7)(C).  Because its 
immediate goal was to dissuade potential customers from 
patronizing the employer's store, however, it was of 
"lesser significance in the scheme of Section 7 than 
direct organizational solicitation or the protestation of 

                     
17 Id., slip op. at 8-9.  We note that "the General Counsel bears the 
initial burden on the alternative means factor, i.e., that the General 
Counsel must show that without access to the property, those seeking to 
exercise the right in question have no reasonable means of communicating 
with the audience that exercise of that right entails." Id., slip op. at 
7. 
18 Id., slip op at 9.  See also Sahara Tahoe Corp. d/b/a Sahara Tahoe 
Hotel, 292 NLRB No. 86, slip op. at 14-15 (January 31, 1989) 
(examination of asserted alternative means of communication is not to be 
conducted in a vacuum; rather, it is contingent upon the location on the 
spectrum of the respective Section 7 and property rights). 
19 Jean Country, slip op. at 21. 
20 The union had thrice requested recognition of the employer, had 
solicited support from employees in the months prior to the picketing, 
and never disclaimed a desire to represent the employer's employees. 



unfair labor practices. . . ."  Nevertheless, it was 
undertaken for mutual aid and protection and was clearly 
protected by Section 7. 21  Further, the Board noted that 
the union's message, inasmuch as it was addressed to 
customers, was substantially diluted when picketing was 
restricted to public property, in view of the distance 
from the mall entrances to the store (1/4 mile); the 
large number of other stores in the mall (106); the large 
number of mall customers (10-20,000 per day); the 
improbability of communicating a meaningful message to 
"impulse shoppers;" and the possibility of enmeshing 
neutral employers in the labor dispute.22 
 
 Likewise, in W.S. Butterfield Theaters, Inc., 292 
NLRB No. 8 (December 20, 1988), a two-member panel of the 
Board (Chairman Stephens concurred in the result) held 
that an employer violated Section 8(a)(1) by interfering 
with a union's picketing and handbilling on its property.  
There, the employer maintained a free-standing movie 
theater with an exclusive surrounding parking lot.  
Hence, it had a relatively strong property right.  On the 
other hand, the union was engaged in a primary economic 
dispute with the employer and the union's activity was 
intended to publicize that dispute.  As to alternative 
means, the Board found that picketing and handbilling 
near the entrance to the parking lot was not a reasonable 
alternative because it was ineffective and/or unsafe.23  
The Board reasoned that cars turning into the employer's 
parking lot from a four-lane street with a 35-m.p.h. 
speed limit, and the existence of bushes at the entrance, 
would make picketing and handbilling there unsafe. 24  

                     
21 Id., slip op. at 20. 
22 Id., slip op. at 21-22. 
23 292 NLRB No. 8, slip op. at 10-11. 
24 The lack of a traffic signal or stop sign contributed to the safety 
problem.  There was no precise record evidence regarding the volume of 
traffic, but the Board was willing to presume it to be "more than 
minimal."  Id., slip op. at 11 n. 11.  Compare the  following cases 
decided under Fairmont Hotel: L & L Shop Rite, Inc., 285 NLRB No. 122, 
slip op. at 3 (Board found no violation based on existence of 
alternative means of access at intersection of heavily-travelled, 35-
m.p.h. streets, where General Counsel had not shown police intervention 
necessary to control traffic problems); Skaggs Companies, Inc., 285 NLRB 
No. 62, slip op. at 5 (6-lane, highly congested 35-m.p.h. street; no 
violation where no evidence that picketing and handbilling would create 
a safety hazard or exacerbate congestion); Browning's Foodland, Inc., 
284 NLRB No. 104, slip op. at 5 (no violation where no evidence that 



Moreover, the Board found that, due to vagaries of the 
situs, the union would not be able effectively to 
communicate its message to its intended audience from the 
parking lot entrance. 
 
 Finally, in D'Alessandro's, Inc., 292 NLRB No. 27 
(December 29, 1988), the Board held that where an 
employer discriminatorily posts its property against 
nonemployee union solicitation, "a 'disparate treatment' 
analysis that focuses on the Respondent's discriminatory 
conduct, rather than [an] 'accommodation' analysis" is 
appropriate.25  In that case, the employer had allowed 
sales, handbilling, and displays of boats and other 
vehicles in its parking lot.  Since there was no evidence 
that the employer had a policy of barring access to its 
premises to outside individuals or organizations, but 
rather singled out union activity for exclusion, the 
Board found unlawful such content-based discrimination. 
 
 Applying these principles to the instant case, we 
conclude that the Employer and the property owner 
violated Section 8(a)(1) by denying the Union access to 
their private property. 
 
A.  The Existence of Property Rights. 
 
  A threshold question in all cases involving access 
to private property is whether the party that attempted 
to limit access had genuine interests in that property.26  
As noted above, the party asserting a property interest 
bears an initial burden of showing the existence and 
nature of such interest.  The Employer has a leasehold 
interest only in its immediate premises and has only a 
nonexclusive right of common use with regard to the 
sidewalks and parking areas.  Ultimate control over those 
areas rests with the landowner.27  The shopping center 
                                                           
picketing at entrance would pose a safety hazard or other traffic-
related problems). 
25 292 NLRB No. 27, slip op. at 9. See also Ordman's Park and Shop, 292 
NLRB No. 92 (February 10, 1989). 
26 Jean Country, slip op. at 7 n. 7. 

27 For example, Section 6 (A)(a) & (B)(a)(1) of the 
lease between the Employer and the Owner of 
Loehmann's Plaza provide, in part: 
[T]he Common Area shall be all of the Shopping 
Center except for parts of the Shopping Center on 
which buildings are situated.  When construction of 



owner joined in the action to prohibit the Union activity 
on the sidewalk and parking lot in front of the 
Employer's entrances.  Thus, a legitimate property 
interest was asserted. 
 
B.  The Accommodation Analysis. 
 
 The Employer violated Section 8(a)(1) of the Act by 
denying the Union access to its private property, 
inasmuch as the Union had no reasonably effective 
alternative means of communicating its message to the 
public.  In this case, the Employer's property right is 
relatively weak.  The Employer occupies one store among 
many in a shopping center.  The plaza is open to the 
public for shopping or just browsing; indeed, as the 
Board noted of the mall in Jean Country, the plaza has 
"certain quasi-public characteristics . . . [that] 
enhance the mall's commercial nature and purpose . . . 
[and] tend to lessen the private nature of the property. 
. . ."28  Further, there is no evidence that the Employer 
has maintained any rules that prohibit public access to 
areas outside the store.29  Nor is there evidence that the 
parking areas or sidewalks are reserved for the exclusive 
use of the Employer and its customers.  To the contrary, 
the Employer has permitted some plaza businesses to 
engage in the distribution of flyers by its doors.  
Finally, as in Jean Country, supra, there is no showing 
that the Union's picketing and handbilling obstructed 
customers or created a hazard to pedestrian traffic. In 
short, the private property right asserted by the 
Employer in reaction to the Union's picketing and 
handbilling is extremely weak. 

                                                           
an additional building begins, the land shall be 
deleted from the Common Area. . . Landlord grants 
[Employer] a non-exclusive easement to use the 
Common Area and to permit [Employer's] customers, 
employees, invitees, agents, and contractors to use 
the Common Area.  This easement may be in common 
with the other occupants of the Shopping Center and 
their respective customers, employees and invitees. 

 
28 Jean Country, slip op. at 17. 
29 Id., slip op. at 8.  The Employer does prohibit public access to its 
store without a "Makro passport."  However, this passport is not needed 
to enter its parking lot area or to walk on the covered walkway by the 
store's entrances.  Thus, it does not affect the Employer's property 
rights in areas outside its store. 



 
 As to the landlord's property rights, these too are 
relatively weak.  The landlord has opened the plaza to 
the general public.30  As noted above, this openness 
contributed to the commercial viability of the mall.  
Also, the landlord has permitted outside groups to 
solicit in its property. 
 
 With respect to the Union's Section 7 rights, it is 
clear that its intended audience is the Employer's 
customers.  Thus, although the Union's picketing with 
Section 8(b)(7)(C) proviso signs implies a recognitional 
and/or organizational object, 31 the Union's appeal was 
confined to consumers, rather than the Employer's 
employees, in an attempt to have the customers boycott 
the Employer and shop at unionized stores. Thus, the 
"Union's picketing was conducted at least in part on 
behalf of the unionized employees of those stores that 
were in competition with the nonunion [Employer]."32   
Further, the Union's picketing was conducted at the situs 
of the dispute, and in a peaceful and nonobstructive 
manner.  The Employer's employees, however, were not 
themselves engaged in picketing and handbilling; nor were 
the pickets asserting their own Section 7 rights.  In 
such circumstances, Jean Country, supra, teaches that the 
Union's picketing, although "not on the stronger end of 
the 'spectrum' of Section 7 rights. . . is a right that 
is certainly worthy of protection against substantial 
impairment."33 
 
 As to the Union's alternative means of communicating 
its message to the public, we recognize that the plaza 
here is smaller in size than the mall in Jean Country, 
supra.  Although it no doubt attracts fewer customers, it 
is nonetheless heavily used, as evidenced by the fact 
that the Union distributed approximately 40,000 handbills 
a month.  Moreover, the distance from the Employer's 
store entrances is as great as, if not greater, than that 
in Jean Country (2/10 to 4/10 mile as compared to 1/4 
mile). Based on these factors and those set forth below, 
we would argue that, as in Jean Country, the Union is 

                     
30 See Emery Realty, Inc., 286 NLRB No. 32, slip op. at 4-5 (September 
30, 1987). 
31 Jean Country, slip op. at 19-20, and cases cited therein. 
32 Id., slip op. at 20. 
33 Id., slip op. at 20-21. 



unable to communicate its message from the entrances to 
the mall with reasonable effectiveness. 
 
 First, it is clear that the plaza entrances 
suggested as alternative areas by the Employer present 
safety problems. 34  The traffic conditions are at least 
as dangerous as they were in W.S. Butterfield, above.35  
Second, the Union's message in these cases is divided 
between picket signs that advertise the existence of a 
dispute and handbills that elucidate the Union's 
rationale for its boycott appeal.  Where, as here, the 
handbill contains an important message that cannot be 
communicated by a picket sign, and the Union cannot 
effectively distribute the handbills from public 
property, the Employer substantially impairs the Section 
7 exercise by confining the Union to the plaza 
entrances.36  In addition, even if picket signs alone 
could effectively communicate the Union's message, the 
Region has found that signs at these locations could not 
be read by those entering the plaza. 
 
 Further, even if the signs were adequate and could 
be read, we concluded that the Union is unable 
effectively to communicate with its intended audience, 
the Employer's potential customers, from the plaza 
entrances offered by the Employer.  As customers enter 
the plaza from five entrances that vary in distance from 
2/10 to 4/10 of a mile from the Employer's store, the 
Union would not reach any customers that did not use the 
two entrances at which it was stationed.  Thus, as all of 
the entrances are used about equally by the Employer's 
customers, the majority would not receive the Union's 

                     
34 With regard to the parking lot, we note that the Employer never 
offered locations within it to the Union.  Therefore, in determining 
whether the Employer and the landlord violated the Act by removing the 
Union from the Employer's entrances, we do not consider the parking lot 
as an available alternative. 
35 In some cases the General Counsel may be able to meet the burden of 
showing unreasonableness due to safety considerations without 
documentation.  Emery Realty, Inc., 286 NLRB No. 32, slip op. at 9, n. 
13 (September 30, 1987). 
36 See W.S. Butterfield Theaters, 292 NLRB No. 8, slip op. at 7.  We are 
not suggesting that a union is entitled to convey its message in the 
best possible way.  We are saying only that where a handbill is part of 
the message, the Union is entitled to communicate this part of the 
message in a reasonably effective way.  In the instant cases, 
handbilling at the plaza entrances was not reasonably effective. 



message.37  The Board also noted in Jean Country that 
there are a certain number of people who enter a shopping 
mall without knowing in advance where they will shop.  
When there is a "distance in time and space between the 
Union's communication of its message on public property 
to the general public entering the mall and the point 
when some of those who entered consider whether to 
patronize the [Employer], i.e., become potential 
customers, the meaningfulness of the Union's message 
would not only be diluted but the message itself would 
miss a conceivably substantial number of potential 
customers."38  Thus, the Union could identify and 
communicate a meaningful message to an "impulse shopper" 
"only in a location with relative proximity to the 
store."39  In this regard, we would argue that consumers 
visiting a shopping mall often enter food stores without 
advance plans to do so even if this type of "impulse 
shopping" may be more common among purchasers of such 
goods as jeans.40 Similarly, the Union might not reach 
those shoppers who may have decided without prior 
planning to apply for a Makro passport while at the plaza 
for other reasons. 
 
 And finally, the Union's picketing at the plaza 
entrances here, as in Jean Country, has unintentionally 
enmeshed neutral stores in its labor dispute with the 
Employer.  Plaza customers seeing pickets at the 
easternmost entrance on Chardon Road have questioned 
whether Rini's Supermarket, another food store, is 
involved in the labor dispute.  Potential customers might 
have also assumed that the entire shopping center is 
involved in the labor dispute and turned away. 
 

                     
37 See W.S. Butterfield Theaters, supra, slip op. at 11. 
38 Jean Country, slip op. at 22. 
39 Id. 
40 We acknowledge that the requirement that all customers possess a 
"Makro passport" weakens the "impulse shopper argument even more in this 
case.  However, we note that the passport is fairly easy to obtain.  
Further, the Region has determined that shoppers at the plaza do indeed 
shop at other stores and then make their way over to the Employer.  In 
our view, however, the "impulse shopping" factor, while relevant, is not 
a particularly significant factor in assessing a union's need to be in 
front of the targeted store.  Hence, even if that factor is relatively 
weak in the context of a targeted food store, this would not outweigh 
the other factors in these cases which establish the Union's need to be 
in front of the food store. 



 Based on all of the above considerations, we 
conclude that the Union is unable effectively to 
communicate its message to the public from the entrances 
to the shopping center.  As discussed above, the 
Employer's property right here is weak and that right 
suffered little, if any, damage by the Union's presence; 
however, considering the absence of reasonable 
alternatives for the Union to conduct its picketing and 
handbilling, the Union's Section 7 rights would be 
substantially impaired without an entry onto private 
property.   
 
    We further conclude that, as a remedial issue, 
locations within the parking lot would not be reasonable 
alternative areas for the Union's activity.  Although 
neither the Employer nor the landlord ever offered to 
allow the Union to picket and handbill in the parking 
lot, the state court ordered the Union to conduct its 
picketing and handbilling there.  And, since July l, the 
Union has done so.  Therefore, since a "reasonable 
alternative" need not be the most effective alternative, 
we have examined whether the Union reasonably can conduct 
its picketing and handbilling in the parking lot.  We 
conclude that the parking lot is not a reasonable 
alternative for the Union for the following reasons:  
First, at most, the Union's full message appears to be 
reaching only 5 percent of the people reached when it was 
handbilling at the entrance and exit doors of the 
Employer's store.  This is a significant reduction in 
effectiveness.  Second, the Union cannot reach shoppers 
who do not come into the primary parking lot area.  Thus, 
the Union cannot communicate its message to shoppers who 
park elsewhere for convenience or those who may decide, 
without prior planning, to shop at Makro or to apply for 
a Makro passport while they are in the plaza for other 
reasons.  Third, there are safety concerns as to the 
parking lot that are not present near the doors.  These 
safety concerns force the pickets/handbillers onto the 
raised islands in the parking lot, which lessens the 
effectiveness of the handbilling.  Thus, for the reasons 
described above, the parking lot area would not be a 
reasonable alternative for the Union.  Accordingly, we 
conclude that the Region should argue that the Union is 
entitled to engage in its picketing and handbilling in 
front of the Employer's store. 
 
C.  Disparate Treatment Analysis. 
 



 We further conclude that there is not enough 
evidence to prove that the Employer has 
discriminated against Union solicitation.  In 
D'Alessandro's, Inc., supra, slip op. at 9, the 
Board reemphasized the test set forth by the Supreme 
Court in NLRB v. Babcock & Wilcox Co., 351 U.S. 105, 
112 (1956): 
[A]n employer may validly post his property against 
nonemployee distribution of union literature if 
reasonable efforts by the union through other 
available channels of communication will enable it 
to reach the employees with its message and if the 
employer's notice or order does not discriminate 
against the union by allowing other distribution. 
(Emphasis added.) 

 
 
Thus, the Board held in that case that an employer 
violates the Act under a disparate treatment analysis if 
it does not have a policy of barring access to its 
premises but rather "singled out union activity for 
proscription from its premises."41 
 
 In the instant case, the Employer has a posted no-
solicitation policy.  While the Employer allowed other 
plaza businesses to distribute flyers in front of its 
store, it contends that it is required to do so by the 
terms of its lease.  We concluded that this limited 
activity is insufficient to show that the Employer or 
landlords discriminated solely against Union activity.  
Moreover, the Employer appears to have enforced its 
policy against other solicitations.  The evidence is 
insufficient therefore, to establish that the Employer 
"singled out union activity for proscription from its 
premises."42 
 
D.  State Court Lawsuit 
 
 Given our conclusion that the Union had a right to 
picket and handbill at the entrance to the Employer's 
store, it follows that the Employer and the property 
owner violated Section 8(a)(1) by seeking and obtaining a 
TRO and further injunctive relief requiring the pickets 
                     
41 292 NLRB No. 27, slip op. at 10. 
42 Should the Region find evidence showing that the Employer or landlord 
permitted solicitations in front of the Employer's store by outside 
individuals or groups, it should resubmit the matter for advice. 



to move to the parking lot and to the plaza entrances.  
This conclusion is not barred by Bill Johnson's 
Restaurants v. NLRB,43 for the reasons set forth in Giant 
Food Stores, Inc., Cases 4-CA-16264, et al.44  
 
 Accordingly, complaint should issue, absent 
settlement, alleging that the Employer and the property 
owner violated Section 8(a)(1) by ordering the Union to 
cease picketing and handbilling on their property and by 
seeking to remove the Union from their premises by filing 
a state court lawsuit. 
 
 
 

H.J.D. 
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43 461 U.S. 731 (1983). 
44 Advice Memorandum dated March 23, 1987, pp. 5-6.  See also American 
Pacific Concrete Pipe Co., Inc., 292 NLRB No. l33, slip op. at 4-5 
(February 2l, l989). 






























